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[1] This application invelves a dispite between residual beneficiaries of an
estate and the interpretation of the residuary clause of & will. Pursuant to Rule
10" of the Supreme Court Rules, the executor of the estate of Agnes May Andrews
{"the Testatrixz"), seeks an order of this court regarding the interpretation of
the following provision in the Testatrix's will:

IN THE EVENT that my said husband should predecease me,
or die w;thln thirty days of my deceéase or under

o clronmst: maklng it uncertain which of us survived

,fthe oth SLmultanLously with e, then I GIVE, DEVISE
AND BbQULﬂlH all my Estdte, both real and personal, of
every nature "and kind and whelesoever situate to my said
daugbter, LITLIEN MILTHORE - dnd to'my sald son GEORGE
BAYLEY,  arfid to nd's chilidren, JEAN CHRISTIE,
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RICHARD ANDREWS, ELIZABETH HYLAND, RAF ANDREWS, ROSS
ANDREWS, and GORDON ANDREWS in egual shares per stirpes.

BACKGROUND

[2] Agnes May Andrews and Richard Andrews were married con April 8, 1967. The
Testatrix executed a will con September 10, 1970 ("the will"). She died on March
22, 1999 leaving an estale with a value of about $250,000. Her husband
predeceased her on December 22, 1986.

[3] At the time of their marriage, both the Testatrix and Mr. Andrews had
children from previous marriages, all of whom were adults. Two of the residual
beneficiaries, Lillian Milthorp and Georgse Bayley, are the Testatrix's children
from her previous marriage. The remaining residual beneficlaries are Mr. Andrews'
surviving children, and the issue of his deceased children, all from his previocus
marriage.

[4] Mr. Andrews had six children - two daughters and four sons. One son, his
namesake, Richard Andrews ("Richard") predeceased his father on May 12, 19283,
Richard had no children. Two of Mr. Andrews' remaining three sons predeceased the
Testatrix on September 30, 1990 and February 7, 199% respectively. Those two sons
had children and grandchildren all of whom are named Respondents in this
petition. The grandchildren are minors. The Public Trustee has been notified of
this zpplication in respeci to the interests of the minor children and takes no
posgition on the application.

[5] For clarification, attached to these Reasons 1s a diagram of the
beneficiaries' family tree.

ISSUR

[6] BAs a result of Richard's death, a dispute has arisen between the Testatrix's
children, and Mr. Andrews' children and their issue, over the interpretation of

the residuary clause of the Testatrix's will. The Court has been asked to answer
the following guestion:

Does the share of the residue of the estate which
Richard Andrews would have received had he survived the
testatrix, fall into and form part of the residue of the
estate to be divided among the persons entitled to
receive the residue?

[7] If a gift to an individual or persona designats fails, as a general rule the
gift lapses and devolves on an intestacy pursuant to the Estate Administration
Act, R.S.B.C. 19%6, c. 122. If a gift tc a member of a group of persons or a
class fails, then that gift does not lapse but is shared by the remaining members
of the class who survive the testatrix. At issue in this case 1s the proper
disposition of the bsguest of the residue made toc Richard.

{8] Counsel for Mr. Andrews' children and their issue submits the Testatrix's
intention is clear 1f, based on fLhe admitted facts before the court, the words in
the clause are given their natural and ordinary meaning. As the couple's children
were all adults when the Testatrix and Mr. Andrews married, and when the
Testatrix executed the will, the clause must bequeath all of the Testatrix's
estate to all of the chilildren of both her and her husband equally, per stirpes.
Such & gift, he submits, is a gift te a class. As a class gift, Richard's share
cf the residue would be shared eqgually by the surviving children and issue,
notwithstanding the naming of sach of the couple's children. This interpretation,
he submits, complies with the presumption against intestacy in the event of a
lapsed gift.
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[9] Counsel for the Testatrix's children submits the Testatrix's intention from
the wording of the clause is at best ambiguous. He submits that if any intention
is to be found from the wording, 1t is to bequeath the residue of the estate to
certain named persons and not to a class. Unless the court £inds the wording
reflects a clear intention to gift the residue of the estate to a class of
persons, then Richard's share of the residue lapses and devolves on an intestacy
to the Testatrix's two children. The consequence of that interpretation would
provide the Testatrix's children with a greater share of the estate than the

remaining beneficiaries.

[10] In order to answer the gquestion posed, the Court must attempt to determine
the Tastatriz's subjective intention from the will. In particular, it must
determine whether the residuary gift to the eight named persons was a class gift,
or a gift persona designata, to individuals. If it finds that the Testatrix's
intention is unclear, or if it concludes that she intended to make a giit of the
residue only to certain named individuals, then it must apply the rules of
construction developed by the courts to interpret wills: Re Coughlin (1882), 36
O.R. {(24) 446 {Ont. H.C.); Sarkin v. Tupper et al (198%), 36 E.T.R. 139

(B.C.8.C.).
ANATYSTS

[11] In Kingsbury v. Walters (1901}, A.C. 187, 70 LT Ch 546, Lord MacNaughten set
out the test for class gifts:

When there is a gift to a numpber of persons who are
united or connected by some common tie, and you can see
that the testator was looking to the kody as a whole
rather than to the members constituting the body as
individuals, and also you can see that he intended that
if one or more of that body died in his lifetime the
survivors should take the gift between them, there 1is
nothing to prevent your giving effect to the wishes of
the testator.

[12] The definition of a class gift in Halsbury, 2™ adition was cited with
approval by the Ontario Supreme Court in Re Brush, [1243] 1 D.L.R. T4 at
paragraph 25:

Prima facle a class gift is a gift to a class of persons
included or comprehended under some general description
and bearing a certain relation to the testator or
another person. Thus, where a testator divides his
residue into as many equal shares as he shall have
children surviving him, or predeceasing him leaving
issue, and gives a share to or in trust for each such
child, the gift is to a class.

{13] At page 365 of Re Brush, the court referred to the decision of Bolton v.
Bailey (1879), 26 Gr. 261, in which Proudfoot V.C. guoted with approval Jarman's
definition of a class gift:

...a gift to a class as a gift of an aggregate sum fo a
body of persons, uncertain in number at the time of the
gift, to be ascertalined at a future time, and who are
all to take equally, the share of each being dependent
for its amount upon the ultimate number of persons.

[14] Halsbury goes on to say, at pp. 144-5:
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Gifts to persons described only by relationship are
sometimes construed as class gifts, and sometimes as
gifts to individuals. A gift may be nonetheless a gift
to a class bscause some of the members are referred to
by name, or because a person ... is excluded by name...
On the other hand, a gift to an individual and the
children of ancther individual is not regarded as a
class gift, unless there is something in the context to
show that the testator intended to form a class.

[15] Then at p. 145 the author of Halsbury states:

...glfts to several persons designated by name or number
or by reference are not class gifts, and are liable to

lapse.
[16] A somewhat similar statement is made in Theobald on Wills, 9th ed., p. 670:

A gift 'to the five daughters of A.,' or to 'my nine
children,' or to 'my salid three sisters,’ is not a gift
to a class.

[17] While the application of this general rule has not always been consistent, a
review of the following authorities would seem to suggest that a share of the
residue of an estate begqueathed to named persons, will not be considered a class

gift. If that share lapses, it passes on intestacy.

{18] In Re Brush, the court held that a gift of the residue of an estate "egually
among my three daughiters Lina, Mabel and Beatrice" was a gift to the daughters as
individuals, and not a class gift. Because twc of the daughters signed the
testator's will as witnesses, they were unable to take their residuary gift and
it lapsed. As a result, their share of the lapsed gift passed on intestacy.

[19] In Maritime Trust Co. v. Griffith, [1951] 1 D.L.R. 551, a case similar to Re
Brush, the testatrix left the residue of her estate to be divided into four
shares, one tc each of her four brothers. Two of the brothers predeceased the
testatrix. The court held there was no class gift and the lapsed shares devolved
on intestacy. A number of authorities were cited which supported the proposition
that when a glft is beqgueathed to beneficiaries by name, by number, or both, then
the gift is not one that may be described as a class but is a bequest to persona

designata.

[20] In the case of Re Stuart Estate, [1964] 47 W.W.R. 500 (B.C.S5.C.}, the
testator left a pecuniary legacy to a niece who predeceased him. The niece was
also a beneficiary under the residuary clause of the will along with 12 others.

Nemetz J. held at para. 10:

Having in mind the definitions above stated, I am unable
to find any intention on the part of the testator to
look "to the body as a whole." To the contrary, I find
that he has looked to the members constituting the list
as individuals and enumeration of such a list of names,
in itself, indicates an intention contrary to the
establishment of a class: Re Midgley; Barclays Bank Lid.
v. Midgley [1935] ch 576, {[19553] 3 W.L.R. 119,

[21] In the case of Roberts v. Southey et al. (1984), 17 E.T.R. 60 (B.C.3.C.),
the testator left the residue of his estate to five named beneficiaries, those
being: Branch No. 52 Royal Canadian Legion; Mrs. Mary Fayers; Cancer Society; Red
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Cross Soclety; Mr. E.A. Scouthey "to be divided equally". Mr. E.A. Southey
predeceased the testator. Houghton L.J.5.C. concluded at para. 13:

It is apparent the residuary gift to the five
beneficiaries is not a class gift, that is, a gift to a
class consisting of persons whe are included and
comprehended under some general description and bear a
certain relation to the testator. Mr. Gardiner lists
three organizations and two individuals and the
enumeration of such a list of names in itself indicates
an intention contrary to the establishment of a class.

[22] In the case at bar, the residuary bequest is made to the Testatrix's
daughter Lillian Milthorpe and son George Bayley, and to her husband's children
Jean Christie, Richard Andrews, Elizabeth Hyland, Rae Andrews, Ross Andrews, and
Gordon Andrews, in ecqual shares per stirpes. The residual beneficiaries are
individually named. The issue to be determined is whether a clear intention has
been shown from the wording of the clause to make a class gift to all of the
couple's children. Regrettably, I find thalt it cannot.

[23] The Testatrix specified by name the individuals who were to take upon her
death. While at times the line between a class gift and a gift persona designata
is a fine one, there is nothing in the will cor otherwise to provide for a clear
contrary intention. Had the Testatrix made a gift of the residue to "all of our
children”, that wording, in my view, would have shown a c<¢lear intention to make a
class gift to a group of persons. Howsever, based on the existing wording, I find
that I am unable to determine with any degree of certainty the Testatrix's clear
intention and thereby avoid the general rule of lapsed gifts passing on
intestacy.

[24] This conclusion is further supported by the use of the words "per stripes".
In the recent case of British Columbia (Official Administrator) v. Joseph, [18239]
B.C.J. No, 2340 {(B.C.S.C.)Y(QLY, Satanove J. commented on the distinction between

the words "per capita" and "per stirpes” at para. 10:

...per capita means "equal sharing by the heads oxr
pells", according to the number of individuals, without
reference to thelr issue or the right of such issue to
take the share of an estate which their immediate
ancestor would have taken, 1f living. It is the opposite
of per stirpes, which means "by the roots or stalks” and
expressly refers to dividing the share of an estate of a
deceased ancestor amongst the successcors of the deceased
ancestor.

[25] The Testatrix, by the use of the words "per stirpes", intended the residue
of the estate to be divided between the named perscns in the will and their
igsue. A gap was created when Richard died leaving no issue. In these
circumstances it must be concluded that his share of the residuary estate was not
to be redistributed within the "class" but was to pass te his issue. In the
abgsence of Richard having any issue, his share must then pass on intestacy.

[26] Although there is a presumption against intestacy, that alone is not
sufficient to avoid the consequences of a lapsed gift. As stated by Mr. Justice
Tysoe in Re: McEwan Estate [1967] 62 W.W.R. 277 (B.C.C.A.) at p. 283:

...The avoldance of intestacy is not enough to induce
the court to give an unnatural meaning to words or to
construe plain words otherwise than according te their
plain meaning.
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[27] More recently, Newbury J.A. has stated in Howell v. Howell Estate [19859]
R.C.J. No. 1490 (B.C.C.A.) at para. 10:

I agree it is very unlikely the testator in this case
intended not to leave his entire estate; however, the
fact is that he failed to make provision for his assets
{other than personal effects} in the event that his wife
pradeceased him. Tt is one thing to try te give effect
to a testator's intention where he has used an ambiguous
word or phrase; it is entirely another thing to supply a
missing bequest out of thin air. No authority was cited
for the propesition that the court can do so or that 1t
can ignore perfectly clear language in order to avoid an

intestacy....
[28] In my view, these comments are apposite to this case.

[29] I am further of the opinion that s. 21 of the Wills Act R.S5.B.C. 1896, c.
489 is of no application to the present case. Section 21 states:

21 Unless a contrary intention appears by the will,
property or an interest in it that is conprised or
intended to be comprised in a devise or bequest that
fails or becomes void because of the death of the
devisee or donee in the lifetime of the testator, or
because the devise or bequest is contrary to law or
otherwise incapable of taking effect, is included in the
residuary devise or bequest, if any, contained in the
will.

[30] This section is restricted teo the lapse of a devise or beguest other than a
residuary devise or bequest. See Frame Estate (Re), [1998] B.C.J. No. 3205
(B.C.S5.C.) (QL) Shabbits J. at para. 11. See alsc Re Stuart Estate, {1264] 47
W.W.R. 500 (B.C.8.C.).

CONCLUSICN

[31] The court must answer the guestion posed in the negative. The residuary
bequest in the Testatrix's will is not a class gift but a gift to persona
designata. Richard predeceased the Testatrix without leaving any issue.
Therefore, his share of the residue must lapse. As s. 21 of the Wills Act does
not apply, his beguest passes on intestacy to the Testatrix's next of kin,
Lillian Miilthorp and Gecrge RBavley.

{32] It is agreed that the special costs of all of the parties to this petition
shall be born by the estate.

"B, Smith, J."
The Honourable Madam Justice D. Smith

BApril 26, 2000 -~ Corrigendum issued by Madam Justice Smith advising that the
name ¢f Mr. Brian Marshall is to appear as Counsel for the Petitioner.
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